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H.73

Introduced by Representative Sweaney of Windsor

Referred to Committee on

Date:

Subject: Public records act; government transparency office; enforcement
Statement of purpose: This bill proposes to establish a government
transparency office to administer the requirements of the public records act.
The bill would also amend procedural and fee requirements under the public

records act.

An act relating to establishing a government transparency office to enforce
the public records act

It is hereby enacted by the General Assembly of the State of Vermont:

.1. 1V.S.A. §315isamended to read:
§ 315. EMENT OF POLICY

It isthe policy of ¥Ris subchapter to provide for free and open examination
of records consistent with Ch [, Article 6 of the Vermont Constitution.
Officers of government are trustees an vants of the peopleand itisin the
public interest to enable any person to review andekiticize their decisions even
though such examination may cause inconvenience or emb

people, however, have aright to privacy in their persona and econo

VT LEG 262215.6



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASPASSED BY THE HOUSE AND SENATE H.73
2011 Page 2 of 45

of proof for nondisclOgure of apublic record shall be on the agency that would

deny access to the pubk(ecord.

Sec. 2. 1V.SA. § 316 is amynded to read:
§316. ACCESSTO PUBLIC RECORDS AND DOCUMENTS

(@) Any person may inspect or coRy any public record or document of a
public agency, on any day other than a Sgturday, Sunday, or alegal holiday,
between the hours of nine o’ clock and 12 o’ 8lock in the forenoon and between
one o' clock and four 0’ clock in the afternoon; phNQvided, however, if the public
agency is not regularly open to the public during thoge hours, inspection or

copying may be made during customary office hours.

VT LEG 262215.6
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an¥ person from paying fees otherwise established by law for obtaining copies
of pubNc records or documents, but if such feeis established for the copy, no
additional\¢osts or fees shall be charged.

(c) Inthe™Qllowing instances an agency may aso charge and collect the
cost of staff time dssociated with complying with a regquest fer-ato inspect or
to copy ef apublic resord: (1) thetime directly involved in complying with
the reguest exceeds 30-mhgutes two hours; (2) the agency agrees to create a
public record; or (3) the agerigy agrees to provide the public record in a
nonstandard format and the time\irectly involved in complying with the
request exceeds 36-miautes two hours. The agency may require that requests
subject to staff time charges under this sipsection be made in writing and that
al chargesbe paid, in whole or in part, priorNo delivery of the copies. Upon
request, the agency shall provide an estimate of ¥e charge.

(d) The secretary of state, after consultation with\the secretary of
administration, shall establish the actual cost of providifg a copy of apublic
record that may be charged by state agencies. The secretarshall also
establish the amount that may be charged for staff time, when s\ch achargeis
authorized under this section. To determine “actual cost” the secredry shall
consider the following only: the cost of the paper or the el ectronic media onto

which apublic record is copied, a prorated amount for maintenance and

VT LEG 262215.6
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utity charges directly associated with copying arecord. The secretary of state
shall agopt, by rule, auniform schedule of public record charges for state
agencies.

(e) After pyblic hearing, the legidlative body of a political subdivision shall
establish actual cOgt charges for copies of public records. The legislative body
shall also establish thg amount that may be charged for staff time, when such a
charge is authorized undex this section. To determine actual cost charges, the
legislative body shall use the\game factors used by the secretary of state. If a
legislative body fails to establish\a uniform schedule of charges, the charges
for that political subdivision shall beXhe uniform schedule of charges
established by the secretary of state untiNthe local legislative body establishes
such aschedule. A schedule of public records charges shall be posted in
prominent locations in the town offices.

Sec. 3. 1V.SA. §317 isamended to read:
§317. DEFINITIONS; PUBLIC AGENCY; PUBLIC RECORDS AND
DOCUMENTS

(@) Asused in thissubchapter;:

(1) “puble Public agency” or “agency” means any agency, board

department, commission, committee, branch, instrumentality, or authority &

VT LEG 262215.6
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) “Public record” or “public document” means any written or recorded

informa%q, regardless of physical form or characteristics, which is produced

or acqui redi\n(he course of public agency business. Individual salaries and

benefits of and;rv schedules relating to elected or appointed officials and

employees of public agencies shall not be exempt from public inspection and

ing.

.........

(1) A person’'s“right to privacy” or “personaNorivacy,” as these terms

are used in this subchapter, is violated or invaded onI}\discl osure of

information about the person reveals intimate details of apé&son’slife,

including any information that might subject the person to em&rassment,

harassment, disgrace, or loss of employment or friends.

(2) The provisions of this subchapter addressing the “right to priXacy” or

“personal privacy” in personal and economic pursuits do not create any rigkt

VT LEG 262215.6
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Sec. 4. 1 {.SAA. § 318 isamended to read:
§ 318. PROCKDURE

(&) Upon regquest, the custodian of apublic record shal promptly produce
the record for inspecthQn, except that:

(1) if therecord is\a active use or in storage and therefore not available
for use at the time the person\gsks to examine it, the custodian shall so certify
thisfact in writing to the applicalNt and set a date and hour within one calendar
week of the request when the record\ill be available for examination;

(2) if the custodian considers the rgcord to be exempt from inspection
under the provisions of this subchapter, the dystodian shall so certify in
writing. Such certification shall identify the rectyds withheld and the basis for

the denial. Fhe A record shall be produced for insp#ction or a certification

shall be made that a record is exempt within twe five boginess days of the day

of the request, unless otherwise provided in subdivision (5)Qf this subsection.

The certification shall include the asserted statutory basis for dégial and a brief

statement of the reasons and supporting facts for denial. The custodjan shall

also notify the person of hisor her right to apped

adverse determination-appeal under section 319 of thistitle or to filea

VT LEG 262215.6
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4) if arecord does not exI§t, the custodian shall certify in writing that
the record does not exist under the ndme given to the custodian by the
applicant or by any other name known to\the custodian;

£5)}(4) inunusual circumstances as hetgin specified the time limits
prescribed in this subsection may be extended b written notice to the person
making such request setting forth the reasons for sudh extension and the date
on which adetermination is expected to be dispatched. Wo such notice shall
specify adate that would result in an extension for more thag ten working days

from the day of theinitial request. As used in this subdivision, Sunusual

circumstances’ means to the extent reasonably necessary to the proger

processing of the particular request:

VT LEG 262215.6
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fadlities or other establishments that are separate from the office processing
the reQuest;

R) the need to search for, collect, and appropriately examine a
voluminous algount of separate and distinct records which are demanded in a
single request; or

(C) the need\for consultation, which shall be conducted with all
practicabl e speed, with anpther agency having a substantial interest in the
determination of the request & among two or more components of the agency
having substantial subject matter\nterest therein, or with the attorney general.

(b) Any person making arequestto any agency for records under
subsection (a) of this section shall be de&qed to have exhausted the person’s
administrative remedies with respect to eactiNequest if the agency failsto
comply within the applicable time limit provisiogs of this section. Upon any
determination by an agency to comply with a requeX for records, the records
shall be made available promptly to the person making Such request. Any
notification of denia of any request for records under this sgction shall set
forth the names and titles or positions of each person responsibig for the denial
of such request.

(©)(1) Any denia of access by the custodian of a public record may\oe

VT LEG 262215.6
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under section 319 of thisYitle or a complaint may be filed with the government

transparency office under SN\S.A. chapter 5, subchapter 4.

(d) Inresponding to arequé\(o inspect or copy arecord under this

subchapter, a public agency shall co

It with the person making the request in

order to clarify the request or to obtain

ditional information that will assist

the public agency in responding to the requ

and, when authorized by this

subchapter, in facilitating production of the req ed record for inspection or

copying. Inunusua circumstances, as that term isefined in subdivision

(a)(4) of this section, a public agency may request thahperson seeking a

voluminous amount of separate and distinct records narro%(he scope of a

public records request.

VT LEG 262215.6
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§ 319. ENFORCEMENT

(a) \Any person aggrieved by the denial of arequest for public records

under this\gubchapter may file a complaint with the government transparency

office under 3\V.S.A. chapter 5, subchapter 4 or may apply to the superior

court in the county in which the complainant resides, or has his persona place
of business, or in whigh the public records are situated, or in the superior court
of Washington County, t&enjoin the public agency from withholding agency

records and to order the proaddction of any agency records improperly withheld

from the complainant. In an appeal to the superior court with no

review by the government transparengy office, the court shall determine the

matter de novo, and may examine the cogtents of such agency recordsin
camerato determine whether such records oNany part thereof shall be withheld
under any of the exemptions set forth in section'R17 of thistitle, and the

burden s of proof for nondisclosure of a public recokd shall be on the agency

to sustain its action.

(b) Except asto casesthe court considers of greater impgrtance,
proceedings before the superior court, as authorized by this section, and
appeals there from, take precedence on the docket over al cases any shall be

assigned for hearing and trial or for argument at the earliest practicabl

and expedited in every way.

VT LEG 262215.6
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to completeitsreview of the records.

(d) The coyrt may assess against the public agency reasonabl e attorney fees
and other litigatio costs reasonably incurred in any case under this section in

which the complainarX has substantially prevailed. A public agency that does

not comply with or appedks an order issued under 3 V.S.A. § 145 by the

director of the government transparency office reguiring disclosure of arecord

shall be presumed to be liable under this subsection for reasonabl e attorney

fees and other litigation costs when tRe complai nant has substantially

prevailed.
Sec. 6. 1 V.S A. §321 isadded to read:

§321. PUBLIC RECORDSACT REVIEW COMMITTEE

(a) Thereis established a committee to revi ew}e reguirements of the

public records act and the numerous exemptions to th%ct in order to assure

the integrity, viability, and the ultimate purposes of the acRThe review

committee shall consist of the following members:

(1) One member of the senate appointed by the committee o

committees;

(2) One member of the house of representatives appointed by the

VT LEG 262215.6
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eoskocstthobouca:

(3) The attorney genera or his or her designee;

) The secretary of administration or his or her designee;

(5) Yhe state archivist or his or her designee;

(6) Onéyepresentative of municipal interests, appointed by the

committee on %ittees:

(7)_Two repr tatives of newspaper publishers, broadcasters, or other

press i nterests appointed Ry the governor;

(8) One repreﬁentati%of school or educational interests appointed by

the governor; and

(9) Two representatives of a shetewide coalition of advocates of freedom

of access appointed by the speaker of khouse.

(b) Thereview committee shall revi GWSW analyze each of the exemptions

set forth in section 317 of this section or elsawh&re in statute to the inspection

and copying of public records required under this hapter. Prior to each

|egid ative session, the committee shall report to the r& and senate

committees on government operations and the house and senate committees on

judiciary with recommendati ons concerning whether an exemption from

i nspection and copying of a public record should be repealed, amenged, or

remain unchanged. The report of the committee may take the form of draft

legislation.

VT LEG 262215.6
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ion regarding an existing exemption to inspection and copying of a public

recokxthe committee shall review the following criteria:

(1) \Whether arecord protected by an exemption is required to be

collected an&ai ntained;

(2) The val\e to an agency or to the public in maintaining arecord

protected by the ex tion;

(3) Whether fedAlaw requires arecord to be confidential;

(4) Whether the exc%'\on protects an individual’ s right to privacy and,

if so, whether that interest substhtial ly outweighs the public interest in the

disclosure of records;

(5) Whether public disclosure put§a business at a competitive

disadvantage and, if so, whether that busi rg sinterest substantially

outweighs the public interest in the disclosure oN\records;

(6) Whether public disclosure compromisa\\e position of apublic

agency in negotiations and, if so, whether that publicéencv’sinterest

substantially outweighs the public interest in the discl osu&f records;

(7) Whether public disclosure jeopardizes the safety o&\ember of the

public or the public in general and, if so, whether that safety inter

substantially outwei ghs the public interest in the disclosure of records;

(8) Whether the exception is as narrowly tailored as possible;

VT LEG 262215.6



10

11

12

13

14

15

16

17

18

19

20

BILL ASPASSED BY THE HOUSE AND SENATE H.73
2011 Page 14 of 45

goXernance and if so whether it outweighs the public interest in disclosure;

\\10) Any other criteriathat assist the review committee in determining

thevd LA{ the exemption as compared to the public’ sinterest in the record

protected b%e exception.

(d) The revg\committee may hold public hearings and solicit the input of

interested parties regxding exemptions under its review. The office of the

secretary of state and t&ffi ce of the attorney general shall provide staff

services to the committee.

Sec. 7. 3V.S.A. chapter 5, subchgpter 4 is added to read:

Subchapter 4. Gov ent Transparency Office

§141. DEFINITIONS

As used in this subchapter:

(1) “Director” means the executive direct§y of the government

transparency office.

(2) “Office” means the government transparency ffice.

(3) “Public agency” shall have the same meaning as L\ V.S.A.

§ 317(a)(1).

(4) “Public record” shall have the same meaning as1 V.S.A.

8§ 317(a)(2).

VT LEG 262215.6
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chapter 5, subchapter 3 regarding the inspection and copying of public records.

) “Secretary” means the secretary of state.

§142. &VERNM ENT TRANSPARENCY OFFICE; ESTABLISHMENT;

DUTIES

(a) Establish t. Thereis established within the office of the secretary of

state a government transparency office to administer and enforce the

requirements of the pu&\records act as set forthin 1 V.S.A. chapter 5,

subchapter 3. The office §§( have adirector who shall be appointed by the

secretary of state and who shall Be an exempt employee.

(b) Duties of thedirector. The dixector:

(1) shall receive and review cor%lai nts of violations of the public

records act;

(2) shall issue an order in response to a cogplaint under subdivision (1)

of this subsection as to whether a public agency hgzi olated the public records

act, whether the public agency acted properly or reas%bly, or whether the

complaint is outside its jurisdiction, frivolous, or without fastual basis;

(3) _may order apublic agency to allow inspection and copying of a

record;

VT LEG 262215.6
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paNicular type of record is public and available for inspection and copying;

and

(5) shall establish training programs for public agency employees

responsibl e%gr&pondi ng to requests for public records.

§ 143. POWEI%OF GOVERNMENT TRANSPARENCY OFFICE

In addition to any &ther provision of law, the director may exercise the

following powers:

(1) Hold ahearing to review a complaint alleging violation of the public

records act and to allow the complaining party and the relevant public agency

opportunity to present informatioré‘d comment regarding the complaint.

(2) Issue subpoenas and admi niéi oaths in connection with any

authorized hearing, investigation, or disci p}\arv proceeding. Subpoenas may

be issued ex parte by the director.

(3) Establish aprocess to provide parties to aomplaint the opportunity

to resolve the complaint through mediation.

(4) Adopt rulesto implement the requirements of thiSsubchapter,

including procedura requirements for submission and heari nq\( complaints.

(5) Appoint ahearing officer or officersto receive compl ai\nk, conduct

hearings, administer oaths, and make findings of fact, in theform of a

proposed order, to the director.

VT LEG 262215.6
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S ARINGS-O - ONWERMNVHENTRANSRAREMNGNY O R C E——

\(a) Within two working days of receipt of a complaint, the director shall

schekle atime and place for a hearing to review the complaint, unless:

(1) Yhe parties to the complaint agree to mediation offered by the office;

or finds that the complaint is outside the jurisdiction of the

office, frivolous, or without factual basis.

(b) The director shall Wail a copy of the complaint and notice of ahearing

held under this subsecti on&e public agency aleged to bein violation of the

public records act, the person filiRg the complaint, and such other parties, if

any, that the director determines hav® an interest in the resolution of the

complaint.

(c) A hearing convened to review acomplaint received under section 143

of thistitle shall be conducted or notice proviékor both according to the

requirements of section 809 of thistitle. A hearing Shall be open to the public,

provided that the director or hearing officer may exam\\e the contents of a

contested public agency record in camera to determine wheder such record or

any part thereof shall be withheld under any of the exemptions Set forth under

1V.SA.8317.

VT LEG 262215.6
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D

\(a) The director shall issue an order in response to a complaint under

subdk'\si on 142(b)(1) of thistitle within seven working days of receipt of the

complainf\unless:

(1) thewarties to the complaint agree to mediation offered by the office;

(2) the directorXfinds that the complaint is outside the jurisdiction of the

office, frivolous, or withoyt factual basis. In such a case, the director shall

issue awritten finding reqak’mq the disposition of the complaint.

(b) In an appeal of an order o\action of the director under this subchapter

the court shall give deference to an oxder or action of the director that is

reasonabl e and consistent with applicabl® | aw.

(c) A public agency that does not come\with an order of the director

requiring disclosure of arecord shall be presuméd to beliable under 1 V.S.A.

8 319(d) for reasonable attorney fees and other Iitiﬁ(i on costs when the person

filing the complaint has substantially prevailed.

§146. TRAINING

(a) Thetraining program reguired under section 142 of this¥tle for public

agency employees responsible for responding to requests for puth\[ecords

shall:

VT LEG 262215.6
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id&qtify a public records officer to:

(A) oversee the establishment, maintenance, and implementation of a

records management program; and

(B) Kanage the agency’s receipt and response to requests for public

records accordi%‘{o the reguirements of the public records act.

(2) Addr%s%requi rement that all state agencies establish an approved

records management proam under section 218 of thistitle; and

(3) Require the publicYecords officer and public records liaisons at all

state agencies to compl ete recc%etrai ning every two years.

(b) Beginning January 15, 2012, ®nd annually thereafter, the director shall

report to the house and senate commitée on government operations regarding

the status of the training program requi red\U\der this subchapter, including

state agency compliance with requirements of}e public records act and with

the reguirements of section 218 of thistitle.

§147. APPEAL

(a) A party agarieved by an order or action of the direct

under this

subchapter may appeal to the superior court in the county in v%’mh the

agarieved party resides, or has his or her personal place of busi né\or in

which the public records are situated, or in the superior court of WashiNgton

County.
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thé\superior court under this section take precedence on the docket over al

cases and shall be assigned for hearing and trial or for argument at the earliest

practicamdate and expedited in every way.

(c) A pershn who does not receive proper notice under section 144 of this

title may appeal t&the superior court under this section.

Sec. 8. 3V.SA. § 1IN(g) isamended to read:
(9) Infulfilling the dutjes of the state archives and records administration
program, the state archivist
(1) establish and administe a records management program for the
application of effective and efficient\nethods to the creation, utilization,
maintenance, reformatting, retention, deXruction, and preservation of public
records,
(2) cooperate with the heads of state agengjes or public bodies to
establish and maintain a program for the appraisal and scheduling of public
records;
(3) analyze, develop, establish, and coordinate standxds, procedures,

and techniques for the creation of, preservation of, and accesst

records;

* * %
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(11)\serve on the Vermont historical records advisory board, as

described in 44 U.S.C. § 2104, to encourage systematic documentation in
Vermont and the 8pllecting of archival records; and

(12) operate aNinformational website and toll-free tel ephone number

during the reqular busiés hours of the office that shall provide municipa

public agencies and memberd\of the public information regarding the

requirements of the public records act.

Sec. 9. 1V.SA. 8313(a)(6) is amerged to read:

(6) Discussion or consideration of\ecords or documents excepted from
the access to public records provisions of section 317{b} of thistitle.
Discussion or consideration of the excepted recoxd or document shall not itself
permit an extension of the executive session to the ggnera subject to which the
record or document pertains;

Sec. 10. 3V.SA. §218(d) isamended to read:
(d) The head of each state agency or department shall desighate a member
of hisor her staff as the records officer for his or her agency or depgrtment and

shall notify the Vermont state archives and records administration in

the name and title of the person designated. The public records officer sh

VT LEG 262215.6
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h‘requi rements of the public records act regarding receipt and response to

requ for public records according to the requirements of the public records

act asset Qrthin 1 V.S.A. chapter 5, subchapter 3.

Sec. 11. 9V.§A. 8§ 4113(b) is amended to read:
(b) Reports filgd pursuant to this section shall be an exempt record and

subdivision 31 7(b})of Fitle1 1 V.SA. § 317(c)(1)

the sole and confidential use of the commissioner,

confidentia pursuant

and shall be maintained
except that the reports may bR disclosed to the federal government or to the
appropriate energy agency or department of another state with substantially
similar confidentiality statutes for re§ulations with respect to such reports.
However, the commissioner shall make &yailable to appropriate committees of
the general assembly statistical information derived from the reports required
by this section, provided that this may be done iNa manner which preserves the
confidentiality of the reports submitted by particul
Sec. 12. 17 V.S.A. 8 2154(b) is amended to read:
(b) A registered voter’s month and day of birth, driver’ s\icense number,

the last four digits of the applicant’s Social Security number, street address

Any person wishing to obtain a copy of al of the statewide voter checklist

VT LEG 262215.6



10

11

12

13

14

15

BILL ASPASSED BY THE HOUSE AND SENATE H.73
2011 Page 23 of 45

ust swear or affirm, under penalty of perjury pursuant to chapter 65 of
Title 33, that the person will not use the checklist for commercia purposes.
The affirmatjon shall be filed with the secretary of state.

Sec. 13. 32 V.SA, 8 3755(e) is amended to read:

(e) Any applicant N appraisal under this subchapter bears the burden of
proof asto hisor her qualifisation. Any documents submitted by an applicant
as evidence of income shall be halq in confidence by any person accepting or
reviewing them pursuant to provisionsf this subchapter, and shall not be

made available for public examination, wh or not such person is subject to

the provisions of subdivisien-317(a}6)-ef Fitlel NV.SA. 8§ 317(c)(6).

Sec. 14. REPEAL

1V.S.A. § 321 (public records act review committee) is répealed on

January 15, 2015.

Sec. 15. EFFECTIVE DATE

This act shall take effect on July 1, 2012.

1. 1V.SA 8§8315isamended to read:
8§ 315. MENT OF POLICY

It is the policy is subchapter to provide for free-and open examination
of records consistent wi hapter 1, Article 6 of the Vermont Constitution.
Officers of government are tr and servants of the people and it isin the
public interest to enable any person iew and criticize their decisions even
though such examination may cause inc ience or embarrassment. All
people, however, have a right to privacy in theiy_personal and economic
pursuits, which ought to be protected unless specific | tion is needed to
review the action of a governmental officer. Consistent wit principles,
the general assembly hereby declares that certain public records sh e made
available to any person as hereinafter provided. To that end, the provisio
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1V.SA. §316isamended to read:
8§ 316. ACCESSTO PUBLIC RECORDSAND DOCUMENTS

(8) AnY person may inspect or copy any public record er—deeument of a
public agency, as follows.

(1) For any agency, board, department, commission, committee, branch
instrumentality, & authority of the state, a person may inspect a public record
on any day other Yan a Saturday, Sunday, or a legal holiday, between the
hours of nine o’ cloch\and 12 o’ clock in the forenoon and between one o’ clock

and four o'clock in th afternoon ppeweleel—hewever,—rf—me-pubhc—ageney—ls

(2) For any agency,\board, committee, department, instrumentality,
commission, or authority of a Rolitical subdivision of the state, a person may
inspect a public record during cU§tomary effiee business hours.

(b) If copying equipment mainta{ned for use by a public agency is used by
the agency to copy the public record\or document requested, the agency may
charge and collect from the person rguesting the copy the actual cost of
providing the copy. The agency may als§ charge and collect from the person
making the request, the costs associated\with mailing or transmitting the
record by facsimile or other electronic S Nothing in this section shall
Nstablished by law for obtaining

format and the time directly involved in complying with the reQ
miHdtes two hours. The agency may require that requests subjeX to staff time
charges under this subsection be made in writing and that all charges be paid,
in whole or in part, prior to delivery of the copies. Upon request, tRe agency
shall provide an estimate of the charge.

(d) The secretary of state, after consultation with the secreta
administration, shall establish the actual cost of providing a copy of ap
record that may be charged by state agencies. The secretary shall al¥Q
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Authorized under this section. To determine “ actual cost” the secretary shall
coNsider the following only: the cost of the paper or the electronic media onto
whicQ a public record is copied, a prorated amount for maintenance and
replacgment of the machine or equipment used to copy the record and any
utility cNarges directly associated with copying a record. The secretary of
state shalNadopt, by rule, a uniform schedule of public record charges for state
agencies.

(e) After pdlic hearing, the legislative body of a political subdivision shall
establish actual ¥pst charges for copies of public records. The legislative body
shall also establis\the amount that may be charged for staff time, when such a
charge is authorized\under this section. To determine actual cost charges, the
legislative body shall \se the same factors used by the secretary of state. If a
legislative body fails toNestablish a uniform schedule of charges, the charges
for that political subdiwsion shall be the uniform schedule of charges
established by the secretary\of state until the local legisative body establishes
such a schedule. A scheduly of public records charges shall be posted in
prominent locations in the town\ffices.

* * %

Sec. 3. 1V.SA. 8317 isamended to \ead:
§317. DEFINITIONS PUBLIC AGENKY; PUBLIC RECORDSAND
DOCUMENTS
(&) Asused in this subchapter;:

(1) *“publie Public agency” or “agencX means any agency, board,
department, commission, committee, branch, insyumentality, or authority of
the state or any agency, board, committde, department, branch,
instrumentality, commission, or authority of any po\tical subdivision of the
state.

(2) “Public record” or “public document” megns any written or
recorded information, regardless of physical form or char%st;e;gics, which is
produced or acquired in the course of public agency busi . Individual
salaries and benefits of and salary schedules relating to electey or appointed
officials and employees of public agencies shall not be exempt\from public
inspection and copying.

(b) A .*e- his-subchapter—“publicrecord” —or“public-dogument”

a
-

N ad e AN N aldala
Y vl

vime
NI IS NEC ala a aa a’adialalallaYa'ala a ala leca w/alalal
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(1) A person’'s“right to privacy” or “ personal privacy,” as these terms

are dsed in this subchapter, is violated or invaded only if disclosure of
inform\ion about the person reveals intimate details of a person’s life,
includind\any information that might subject the person to embarrassment,
harassmen\, disgrace, or loss of employment or friends.

(2) _Th&provisions of this subchapter addressing the “ right to privacy”
or “personal pNvacy” in personal and economic pursuits do not create any
right beyond the Nghts specified under subsection () of this section as express
exemptions to the p\blic’ sright to inspect or copy public records.

* * %

(c) The following pdlic records are exempt from public inspection and

copying:

* % %

(7) personal documents rglating to an individual, including information
in any files maintained to hire, evduate, promote or discipline any employee of
a public agency, information in anyXiles relating to personal finances, medical
or psychological facts concerning individual or corporation if disclosure
of information would violate the indiwdual’s right to privacy as defined in
subsection (b) of this section; provideM, however, that all information in
personnel files of an individual employee & any public agency shall be made
available to that individual employee or his oNher designated representative;

Sec. 4. 1 V.SA. §318isamended to read:
8§ 318. PROCEDURE

(a) Upon request, the custodian of a public recorg shall promptly produce
the record for inspection, except that:

(1) iftherecordisin active use or in storage and th§refore not available
for use at the time the person asks to examine it, the custoddagn shall so certify
this fact in writing to the applicant and set a date and YRour within one
calendar week of the request when the record will be\available for
examination;

(2) if the custodian considers the record to be exempt from\nspection
under the provisions of this subchapter, the custodian shall so ogrtify in

shall be made that a record is exempt within twe three business days of rec¥
of the request, unless otherwise provided in subdivision (5) of this subsectio
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shd|l also notify the person of his or her right to appeal to the head of the
ag any adver se deter mination;

if appealed to the head of the agency, the head of the agency shall
make a Netermination with respect to any appeal within five business days,
excepting §aturdays, Sundays, and legal public holidays, after the receipt of
such appeal .\ f an appeal of the denial of the request for recordsisin whole or
in part upheld\the agency shall notify the person making such request of the
provisions for jodicial review of that determination under section 319 of this
title;

(4) if arecora\does not exist, the custodian shall certify in writing that
the record does not &ist under the name given to the custodian by the
applicant or by any othel\pame known to the custodian;

(5 in unusual cingumstances as herein specified the time limits
prescribed in this subsectionnay be extended by written notice to the person
making such request setting foNh the reasons for such extension and the date
on which a determination is exp&¢ted to be dispatched. No such notice shall
specify a date that would result IN an extension for more than ten werking
business days from receipt of the\yequest. As used in this subdivision,
“unusual circumstances” means to tNe extent reasonably necessary to the
proper processing of the particular request:

(A) the need to search for and
field facilities or other establishments th
processing the request;

llect the requested records from
are separate from the office

(B) the need to search for, collect,
voluminous amount of separate and distinct recor
single request; or

(C) the need for consultation, which shall conducted with all
practicable speed, with another agency having a substagtial interest in the

appropriately examine a
which are demanded in a

administrative remedies with respect to each request if the agendy fails to
comply within the applicable time limit provisions of this section. on any
determination by an agency to comply with a request for records, the r
shall be made available promptly to the person making such request.
notification of denial of any request for records under this section shall
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(1) Any denial of access by the custodian of a public record may be
appedled to the head of the agency. The head of the agency shall make a

(2) If the\gead of the agency reverses the denial of a request for records,
the records shall e promptly made available to the person making the request.
A failure by the agijpcy to comply with any of the time limit provisions of this
section shall be deend a final denial of the request for records by the agency.

(d) In responding Y a request to inspect or copy a record under this
subchapter, a public ageNcy shall consult with the person making the request
in order to clarify the red\est or to obtain additional information that will
assist the public agency in rﬁzndi ng to the request and, when authorized by
this subchapter, in_facilitati production of the reguested record for
inspection or copying. In unusdal circumstances, as that term is defined in
subdivision (a)(5) of this section, \ public agency may request that a person
seeking a voluminous amount of sdparate and distinct records narrow the
scope of a public records request.

(e) A public agency shall not withhd&ld any record in its entirety on the
basis that it contains some exempt content X the record is otherwise subject to
disclosure; instead, the public agency shall Mact the information it considers
to be exempt and produce the record accomp\nied by an explanation of the
basis for denial of the redacted infor mation.

() If a person making the request has a \disability which reguires
accommodation to gain equal access to the public r\cord sought, the person
shall notify the public agency of the type of accomrrﬁdation requested. The
public agency shall give primary consideration to the ad¢ommodation choice
expressed by the requestor, but may propose an alter native\accommodation so
long as it achieves equal access. The public agendy shall provide
accommodation to the person making the request unless the agency can
demonstrate that accommodation would result in a fundalmnte?ﬁ\gsration in
the nature of its service, programs, activities, or an undue fiNancial and
administrative burden.

Sec. 5. 1V.SA. §319isamended to read:
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of the suNgerior court of Washington County, to enjoin the public agency from
withholdiny agency records and to order the production of any agency records
improperly Wthheld from the complainant. In such a case, the court shall
determine the Ypatter de novo, and may examine the contents of such agency
recordsin to determine whether such records or any part thereof shall
be withheld und y of the exemptions set forth in section 317 of this title,
and the burden s of Wroof shall be on the public agency to sustain its action.

earliest practicable date and expedited in every way.

(c) If the public agency can
exist and that the agency is ex
reguest, the court may retain jurisdi
to completeits review of the records.

(d)(1) Fhe Except as provided in subgivision (2) of this section, the court
may shall assess against the public agencyXeasonable attorney fees and other
litigation costs reasonably incurred in any case under this section in which the
complainant has substantially prevailed.

ow the court that exceptional circumstances
ising due diligence in responding to the
(on and allow the agency additional time

(2) The court may, in its discretion, ard attorney's fees to a
complainant that has substantially prevailed if aNJuinc agency, within 10

business days of entering an appearance: x
(A) concedes that a contested record or recorddare public; and

(B) providestherecord or records to the compl a}sant.
Sec. 6. 1 V.SA. § 320(b) is amended to read:

(b) In the event of noncompliance with the order of the ogurt, the civil
division of the superior court may punish for contempt the\responsible
employee or official, and in the case of a uniformed service, the onsible
member.

Sec. 7. 3V.SA. §117(g) isamended to read:

(9) In fulfilling the duties of the state archives and records administrathon
program, the state archivist shall:
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application of effective and efficient methods to the creation, utilization,
Antenance, reformatting, retention, destruction, and preservation of public
I eCONdS;

cooperate with the heads of state agencies or public bodies to
establish\and maintain a program for the appraisal and scheduling of public
records,

(3) andyze, develop, establish, and coordinate standards, procedures,
and techniques\for the creation of, preservation of, and access to public
records,

(4) take cUyody of archival records in accordance with record
schedules approved bi\the state archivist;

(5) maintain a recyrd center to hold inactive records in accordance with
records schedules approvey by the state archivist;

(6) arrange, describe, {nd preserve archival records, and promote their
use by government officials and\the public;

(7) permit the public to\\nspect, examine, and study the archives,
provided that any record placed in e keeping of the office of the secretary of
state under special terms or conditidas of law restricting their use shall be
made accessible only in accord with thoge terms and conditions,

(8) cooperate with and assist to the\extent practicable state institutions,
departments, agencies, municipalities, and\other political subdivisions and
individual s engaged in the activities in the fiel{ management of public records,
archives, manuscripts, and history;

(9) accept for filing copies of land recoNJs submitted in microfilm,
electronic media, or similar compressed form by muNcipal or county clerks;

(10) receive grants, gifts, aid, or assistance, Qf any kind, from any
source, public or private, for the purpose of managing\or publishing public
records; and

(11) serve on the Vermont historical records adWsory board, as
described in 44 U.SC. § 2104, to encourage systematic doyumentation in
Vermont and the collecting of archival records;

(12) have the authority, on its own motion, to issue advisory opinions as
to whether a particular type of record is public and available for i?\epection
and copying;

(13) provide municipal public agencies and members of the ptblic
information and advice regarding the requirements of the public records ést,

VT LEG 262215.6



BILL ASPASSED BY THE HOUSE AND SENATE H.73
2011 Page 31 of 45

(14) establish a training program for the public records officers of

publi} agencies regarding the requirements of the public records act and the
procec?&re and process for responding to reguests to inspect or copy a public
record.

Sec. 8. 1 VRQA. 8 313(a)(6) isamended to read:
(6) Di

ssion or consideration of records or documents excepted from
the access to pNplic records provisions of subsection section 317¢b} of this
title. Discussion O consideration of the excepted record or document shall not
itself permit an extyypsion of the executive session to the general subject to
which the record or dd¢cument pertains;

Sec. 9. 3V.SA. § 218(dNs amended to read:

(d) The head of each st&e agency or department shall designate a member
of his or her staff as the recdds officer for his or her agency or department,
and shall notify the Vermont\state archives and records administration in
writing of the name and title of tNe person designated, and shall post the name
and contact information of the perNpn on the agency or department website, if
one exists. The public records offioy shall manage the agency’s compliance
with the requirements of this section \nd with the requirements of the public
records act, as set forth in 1 V.SA. chapker 5, subchapter 3, regarding receipt
and response to requests for public records. A public records officer annually
shall complete a records management trainNag course offered by the Vermont
state archives and records administration.

Sec. 10. 24 V.SA. chapter 33, subchapter 14 is 8§ded to read:
Subchapter 14. Municipal Public Records Officer
§ 1146. MUNICIPAL PUBLIC RECORDS OFFICER

(2) On or before January 1, 2012, the legislative bydy of a municipality
shall appoint, and determine the term of service for, municipal public

records officer. \m

(b) A municipal public records officer shall manage the\municipality’'s
compliance with the requirements of the public records act, a\set forth in
1 V.SA. chapter 5, subchapter 3. The municipal public records ¥ficer shall
provide guidance to any agency, board, committee, department\ branch,
instrumentality, commission, or authority of the municipality rélardi ng
compliance with the requirements of the public records act.

(c) The name, title, and contact information for the municipal puMic
records officer shall be posted on the municipality’ s website, if one exists,
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Qerk
) A public records officer annually shall complete a records management

trairk]q course offered by the Vermont state archives and records
adminiNration.

(e) used in this section, “ municipality” shall mean a city, town, or
village of the state and shall mean a school district, as that termis defined in
16 V.SA. § TXa)(10).

Sec. 11. 9 V.SA\§ 4113(b) is amended to read:
(b) Reports fil&d pursuant to this section shall be an exempt record and

confidential pursuar\to subdivision-31#b}{1)of Ftle 1 1 V.SA. 8317(c)(1)
and shall be maintaineq for the sole and confidential use of the commissioner,
except that the reports ay be disclosed to the federal government or to the
appropriate energy agency or department of another state with substantially
similar confidentiality statuées for regulations with respect to such reports.

the general assembly statistical \aformation derived from the reports required
ay be done in a manner which preserves

(b) A registered voter’s month and dQy of birth, driver’s license number,
the last four digits of the applicant s Xcial Security number, and street

The affirmation shall be filed with the secretary of stat®
Sec. 13. 32 V.SA. 8§ 3755(e) is amended to read:

Sec. 14. PUBLIC RECORDSLEGISLATIVE STUDY COMMITTEE \
eview\the

(a) There is established a legidative study committee to r
requirements of the public records act and the numerous exemptions to that éct
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(1) Three members of the house of representatives, appointed by the

spealer of the house; and

( Three members of the senate, appointed by the committee on
committess.

(b) The Ngview committee shall review the exemptions set forth in 1 V.SA.
§ 317 or elseNere in the Vermont Statutes Annotated to the inspection and
copying of pubhc records under the public records act, 1 V.SA. chapter 5,
subchapter 3. PrIyr to each legislative session, the committee shall submit to
the house and senat\ committees on government operations and the house and
senate _committees ON judiciary recommendations concerning whether the
public records act and \xemptions under the act from inspection and copying
of a public record shoul?kbe repealed, amended, or remain unchanged. The
report of the committee maNake the form of draft |egislation.

(c) In reviewing and \1g a recommendation under subsection (b) of
this section, the study committee\nay review:

(1) Whether the public reco}ﬁajct reguiresrevision;

(2) Whether an exemption to\\nspection or copying under the public
records act is necessary, antiquated, or\n need of revision;

(3)_Whether an exemption to inspé\i on or copying under the public
records act is as narrowly tailored as possihe, including the need to clarify
the term “ personal documents’ referenced in\ V.SA. § 317(c)(7) in order to
ensure that it does not unintentionally limit accéss to public records that are
not personnel records; and

(4) Whether the public records act shouly be amended to clarify
application of the act to contracts between a public a&mcv and a private entity
for the performance of a gover nmental function; and \l

mmNtee in determining

(5) Any other criteria that assist the review co
the value of an exemption as compared to the public’'s inté\est in the record

protected by the exemption. \O

(d) In developing recommendations authorized under subsecthon (a) of this
section, the study committee shall consult with the secretary of adiNnistration,
the secretary of state, the office of the attorney general, represerXatives of
municipal _interests, representatives of school or education iNerests,
representatives of the media, and advocates for access to public records.

(e) The study committee shall €ect co-chairs from among its memb&s.
For attendance at a meeting when the general assembly is not in s&sio\‘

VT LEG 262215.6



BILL ASPASSED BY THE HOUSE AND SENATE H.73
2011 Page 34 of 45

\Ompensatlon and rambursement for actual and necessarv expenses as

provided members of standing committees under 2 V.SA. § 406. The study
commitdee is authorized to meet no mor e than three times each year during the
interim between sessions of the general assembly.

(f) Legisatde council shall provide legal and administrative services to the
study committee.\l’ he study committee may utilize the legal, research, and
administrative serviosg of other entities, such as educational institutions and,
when necessary for theYserformance of its duties, the Vermont state archives
and recor ds admini stration®

Sec. 15. LEGISLATIVE COU
EXEMPTIONS

The legidative council, under its staxytory revision authority set forth in
2V.SA. 8421, shall compile a list of all k Vermont statutory exemptions
to the inspection and copying of public record§ under the public records act,
1 V.SA. chapter 5, subchapter 3. Legidative codgcil shall publish the list of
exemptions compiled under this section as a statutor)evision note to 1 V.SA.
8 317 and shall update the list as necessary.

Sec. 16. REPEAL

A3 Sec. 14 of this act (public records |
committee) isrepealed on January 15, 2015.

Sec. 17. EFFECTIVE DATE

L; LIST OF PUBLIC RECORDSACT

ative study

Sec. 1. 1V.SA. §315isamended to read:
8 315. STATEMENT OF POLICY

It is the policy of this subchapter to provide for free and open examination
of records consistent with Chapter 1, Article 6 of the Vermont Constitution.
Officers of government are trustees and servants of the people and it isin the
public interest to enable any person to review and criticize their decisions even
though such examination may cause inconvenience or embarrassment. All
people, however, have a right to privacy in their personal and economic
pursuits, which ought to be protected unless specific information is needed to
review the action of a governmental officer. Consistent with these principles,
the general assembly hereby declares that certain public records shall be made
available to any person as hereinafter provided. To that end, the provisions of

this subchapter shall be liberally construed with-theview-towards-carrying-out
the-abeove declaration-of publiepehiey to implement this policy, and the burden

of proof shall be on the public agency to sustain its action.
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Sec. 2. 1V.SA. 8§ 316 isamended to read:
§316. ACCESSTO PUBLIC RECORDS AND DOCUMENTS

(a) Any person may inspect or copy any public record erdeedrment of a
public agency, as follows:

(1) For any agency, board, department, commission, committee, branch,
instrumentality, or authority of the state, a person may inspect a public record
on any day other than a Saturday, Sunday, or a legal holiday, between the
hours of nine o’clock and 12 o’clock in the forenoon and between one o’ clock

and four o'clock in the afternoon preweleel—hewevepﬁ—ﬁqe—publ-kc—ageney—rs

(2) For any agency, board, committee, department, instrumentality,
commission, or authority of a political subdivision of the state, a person may
inspect a public record during customary effiee business hours.

(b) If copying equipment maintained for use by a public agency is used by
the agency to copy the public record or document requested, the agency may
charge and collect from the person requesting the copy the actual cost of
providing the copy. The agency may also charge and collect from the person
making the request, the costs associated with mailing or transmitting the
record by facsimile or other electronic means. Nothing in this section shall
exempt any person from paying fees otherwise established by law for obtaining
copies of public records or documents, but if such fee is established for the
copy, no additional costs or fees shall be charged.

() Ha Unless otherwise provided by law, in the following instances an
agency may also charge and collect the cost of staff time associated with
complying with a request for a copy of a public record: (1) the time directly
involved in complying with the request exceeds 30 minutes; (2) the agency
agreesto create a public record; or (3) the agency agrees to provide the public
record in a nonstandard format and the time directly involved in complying
with the request exceeds 30 minutes. The agency may require that requests
subject to staff time charges under this subsection be made in writing and that
all charges be paid, in whole or in part, prior to delivery of the copies. Upon
request, the agency shall provide an estimate of the charge.

(d) The secretary of state, after consultation with the secretary of
administration, shall establish the actual cost of providing a copy of a public
record that may be charged by state agencies. The secretary shall also
establish the amount that may be charged for staff time, when such a chargeis
authorized under this section. To determine “ actual cost” the secretary shall
consider the following only: the cost of the paper or the electronic media onto
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which a public record is copied, a prorated amount for maintenance and
replacement of the machine or equipment used to copy the record and any
utility charges directly associated with copying a record. The secretary of
state shall adopt, by rule, a uniform schedule of public record charges for state
agencies.

(e) After public hearing, the legislative body of a political subdivision shall
establish actual cost charges for copies of public records. The legidlative body
shall also establish the amount that may be charged for staff time, when such a
charge is authorized under this section. To determine actual cost charges, the
legislative body shall use the same factors used by the secretary of state. If a
legislative body fails to establish a uniform schedule of charges, the charges
for that political subdivision shall be the uniform schedule of charges
established by the secretary of state until the local legisative body establishes
such a schedule. A schedule of public records charges shall be posted in
prominent locations in the town offices.

* * %
Sec. 3. 1V.SA. 8317 isamended to read:

§ 317. DEFINITIONS PUBLIC AGENCY; PUBLIC RECORDS AND
DOCUMENTS

(&) Asused in this subchapter;:

(1) “Business day’” means a day that a public agency is open to provide
Services.

(2) “publie Public agency” or “agency’” means any agency, board,
department, commission, committee, branch, instrumentality, or authority of
the state or any agency, board, committee, department, branch,
instrumentality, commission, or authority of any political subdivision of the
state.

(b) As used in this subchapter, “ public record” or “public document”
means any written or recorded information, regardless of physical form or
characteristics, which is produced or acquired in the course of public agency
business. Individual salaries and benefits of and salary schedules relating to
elected or appointed officials and employees of public agencies shall not be
exempt from public inspection and copying.

(c) The following public records are exempt from public inspection and
copying:

* * %

(5) records dealing with the detection and investigation of crime,
including those maintained on any individual or compiled in the course of a
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criminal or disciplinary investigation by any police or professional licensing
agency; provided, however, that records relating to management and
direction of a law enforcement agency and; records reflecting the initial arrest
of a person, including any ticket, citation, or complaint issued for a traffic
violation, as that term is defined in 23 V.SA. 8 2301; and records reflecting
the charge of a person shall be public;

* * %

Sec. 4. 1V.SA. §318isamended to read:
8§ 318. PROCEDURE

(a) Upon request, the custodian of a public record shall promptly produce
the record for inspection, except that:

(1) iftherecordisin active use or in storage and therefore not available
for use at the time the person asks to examine it, the custodian shall so certify
this fact in writing to the applicant and set a date and hour within one
calendar week of the request when the record will be available for
examination;

(2) if the custodian considers the record to be exempt from inspection
under the provisions of this subchapter, the custodian shall so certify in
writing. Such certification shall identify the records withheld and the basis for
the denial. Fhe A record shall be produced for inspection or a certification
shall be made that a record is exempt within twe three business days of receipt
of the request, unless otherwise provided in subdivision (5) of this subsection.
The certification shall include the asserted statutory basis for denial and a
brief statement of the reasons and supporting facts for denial. The custodian
shall also notify the person of his or her right to appeal to the head of the
agency any adver se deter mination;

(3) if appealed to the head of the agency, the head of the agency shall
make a determination with respect to any appeal within five business days;
exeepting-Saturdays—Sandays—and-legal-public-helidays; after the receipt of
such appeal. If an appeal of the denial of the request for recordsisin whole or
in part upheld, the agency shall notify the person making such request of the
provisions for judicial review of that determination under section 319 of this
title;

(4) if arecord does not exist, the custodian shall certify in writing that
the record does not exist under the name given to the custodian by the
applicant or by any other name known to the custodian;

(5) in unusual circumstances as herein specified the time limits
prescribed in this subsection may be extended by written notice to the person
making such request setting forth the reasons for such extension and the date
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on which a determination is expected to be dispatched. No such notice shall
specify a date that would result in an extension for more than ten werking
business days from receipt of the request. As used in this subdivision,
“unusual circumstances” means to the extent reasonably necessary to the
proper processing of the particular request:

(A) the need to search for and collect the requested records from
field facilities or other establishments that are separate from the office
processing the request;

(B) the need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records which are demanded in a
single request; or

(C) the need for consultation, which shall be conducted with all
practicable speed, with another agency having a substantial interest in the
determination of the request or among two or more components of the agency
having substantial subject matter interest therein, or with the attorney general.

(b) Any person making a request to any agency for records under
subsection (a) of this section shall be deemed to have exhausted the person’s
administrative remedies with respect to each request if the agency fails to
comply within the applicable time limit provisions of this section. Upon any
determination by an agency to comply with a request for records, the records
shall be made available promptly to the person making such request. Any
notification of denial of any request for records under this section shall set
forth the names and titles or positions of each person responsible for the
denial of such request.

(c)(1) Any denial of access by the custodian of a public record may be
appealed to the head of the agency. The head of the agency shall make a
written determination on an appeal within five business days after the receipt
of the appeal. A written determination shall include the asserted statutory
basis for denial and a brief statement of the reasons and supporting facts for
denial.

(2) If the head of the agency reverses the denial of a request for records,
the records shall be promptly made available to the person making the request.
A failure by the agency to comply with any of the time limit provisions of this
section shall be deemed a final denial of the request for records by the agency.

(d) In responding to a reguest to inspect or copy a record under this
subchapter, a public agency shall consult with the person making the request
in order to clarify the request or to obtain additional information that will
assist the public agency in responding to the request and, when authorized by
this subchapter, in facilitating production of the requested record for
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inspection or copying. In unusual circumstances, as that term is defined in
subdivision (a)(5) of this section, a public agency may request that a person
seeking a voluminous amount of separate and distinct records narrow the
scope of a public records request.

(e) A public agency shall not withhold any record in its entirety on the
basis that it contains some exempt content if the record is otherwise subject to
disclosure; instead, the public agency shall redact the information it considers
to be exempt and produce the record accompanied by an explanation of the
basis for denial of the redacted infor mation.

() If a person making the reguest has a disability which requires
accommodation to gain equal access to the public record sought, the person
shall notify the public agency of the type of accommodation reguested. The
public agency shall give primary consideration to the accommodation choice
expressed by the requestor, but may propose an alter native accommodation So
long as it achieves equal access. The public agency shall provide
accommodation to the person making the request unless the agency can
demonstrate that accommodation would result in a fundamental alteration in
the nature of its service, programs, activities, or in undue financial and
administrative burden.

(g) The secretary of state shall provide municipal public agencies and
members of the public information and advice regarding the requirements of
the public records act and may utilize informational websites, toll-free
telephone numbers, or other methods to provide such information and advice.

Sec. 5. 1V.SA. §319isamended to read:
8 319. ENFORCEMENT

(@) Any person aggrieved by the denial of a request for public records
under this subchapter may apply to the civil division of the superior court in
the county in which the complainant resides, or has his or_her personal place
of business, or in which the public records are situated, or in the civil division
of the superior court of Washington County, to enjoin the public agency from
withholding agency records and to order the production of any agency records
improperly withheld from the complainant. In such a case, the court shall
determine the matter de novo, and may examine the contents of such agency
records in camera to determine whether such records or any part thereof shall
be withheld under any of the exemptions set forth in section 317 of this title,
and the burden is of proof shall be on the public agency to sustain its action.

(b) Except as to cases the court considers of greater importance,
proceedings before the civil division of the superior court, as authorized by
this section, and appeals there from, take precedence on the docket over all
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cases and shall be assigned for hearing and trial or for argument at the
earliest practicable date and expedited in every way.

(c) If the public agency can show the court that exceptional circumstances
exist and that the agency is exercising due diligence in responding to the
reguest, the court may retain jurisdiction and allow the agency additional time
to completeits review of the records.

(d)(1) Fhe Except as provided in subdivision (2) of this section, the court
may shall assess against the public agency reasonable attorney fees and other
litigation costs reasonably incurred in any case under this section in which the
complainant has substantially prevailed.

(2) _The court may, in its discretion, assess against a public agency
reasonable attorney fees and other litigation costs reasonably incurred in a
case under this section in which the complainant has substantially prevailed
provided that the public agency, within the time allowed for service of an
answer under Rule 12(a)(1) of the Vermont Rules of Civil Procedure:

(A) concedes that a contested record or contested records are public;

and
(B) providestherecord or records to the complai nant.

(3) The court may assesses against the complainant reasonable attorney
fees and other litigation costs reasonably incurred in any case under this
section when the court finds that the complainant has violated Rule 11 of the
Vermont Rules of Civil Procedure.

Sec. 6. 1 V.SA. § 320(b) is amended to read:

(b) In the event of noncompliance with the order of the court, the civil
division of the superior court may punish for contempt the responsible
employee or official, and in the case of a uniformed service, the responsible
member.

Sec. 7. 1V.SA. 8 313(a)(6) isamended to read:

(6) Discussion or consideration of records or documents excepted from
the access to public records provisions of subseetion section 317{b} of this
title. Discussion or consideration of the excepted record or document shall not
itself permit an extension of the executive session to the general subject to
which the record or document pertains,

Sec. 8. 3V.SA. §218(d) isamended to read:

(d) The head of each state agency or department shall designate a member
of his or her staff as the records officer for his or her agency or department,
and shall notify the Vermont state archives and records administration in
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writing of the name and title of the person designated, and shall post the name
and contact information of the person on the agency or department website, if
one exists.

Sec. 9. 9 V.SA. §4113(b) isamended to read:
(b) Reports filed pursuant to this section shall be an exempt record and

confidential pursuant to subdivision-31Ab}{1)-of Fitte 1 1 V.SA. §317(c)(1)
and shall be maintained for the sole and confidential use of the commissioner,
except that the reports may be disclosed to the federal government or to the
appropriate energy agency or department of another state with substantially
similar confidentiality statutes for regulations with respect to such reports.
However, the commissioner shall make available to appropriate committees of
the general assembly statistical information derived from the reports required
by this section, provided that this may be done in a manner which preserves
the confidentiality of the reports submitted by particular persons.

Sec. 10. 32 V.SA. 8§ 3755(e) is amended to read:

(e) Any applicant for appraisal under this subchapter bears the burden of
proof as to his or her qualification. Any documents submitted by an applicant
as evidence of income shall be held in confidence by any person accepting or
reviewing them pursuant to provisions of this subchapter, and shall not be
made available for public examination, whether or not such person is subject

to the provisions of subdivision-317(a)6)-of Title1 1 V.SA. 8 317(c)(6).
Sec. 11. PUBLIC RECORDSLEGISLATIVE STUDY COMMITTEE

(a) There is established a legidative study committee to review the
requirements of the public records act and the numerous exemptions to that act
in order to assure the integrity, viability, and the ultimate purposes of the act.
The review committee shall consist of:

(1) Three members of the house of representatives, appointed by the
speaker of the house; and

(2) Three members of the senate, appointed by the committee on
committees.

(b) The review committee shall review the exemptions set forthin 1 V.SA.
8 317 or elsewhere in the Vermont Satutes Annotated to the inspection and
copying of public records under the public records act, 1 V.SA. chapter 5,
subchapter 3. Prior to each legislative session, the committee shall submit to
the house and senate committees on government operations and the house and
senate committees on judiciary recommendations concerning whether the
public records act and exemptions under the act from inspection and copying
of a public record should be repealed, amended, or remain unchanged. The
report of the committee may take the form of draft legislation.
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(c) In reviewing and making a recommendation under subsection (b) of
this section, the study committee may review:

(1) Whether the public records act requiresrevision;

(2) Whether an exemption to inspection or copying under the public
records act is necessary, antiquated, or in need of revision;

(3) Whether an exemption to inspection or copying under the public
records act is as narrowly tailored as possible, including the need to clarify
the term “ personal documents’ referenced in 1 V.SA. 8 317(c)(7) in order to
ensure that it does not unintentionally limit access to public records that are
not personnel records; and

(4) Whether the public records act should be amended to clarify
application of the act to contracts between a public agency and a private entity
for the performance of a gover nmental function;

(5) Whether or not to authorize a public agency to charge for staff time
associated with responding to a request to inspect or copy a public record,
including whether an agency should be authorized to charge for the staff time
incurred in locating, reviewing, or redacting a public record; and

(6) Any other criteria that assist the review committee in determining
the value of an exemption as compared to the public's interest in the public
record protected by the exemption.

(7) Whether a municipality and how a municipality shall appoint or
designate an official, officer, or employee responsible for advising municipal
employees and any agency, board, committee, department, instrumentality,
commission, or authority of the municipality regarding the reguirements of the
public records act and proper management of public records. As used in this
subdivision, “ municipality” shall mean a city, town, village or school district.

(d) In developing recommendations authorized under subsection (a) of this
section, the study committee shall consult with the secretary of administration,
the secretary of state, the office of the attorney general, representatives of
municipal interests, representatives of school or education interests,
representatives of the media, and advocates for access to public records.

() The study committee shall elect co-chairs from among its members.
For attendance at a meeting when the general assembly is not in session,
legislative members of the commission shall be entitled to the same per diem
compensation and reimbursement for actual and necessary expenses as
provided members of standing committees under 2 V.SA. 8§ 406. The study
committee is authorized to meet three times each year during the interim
between sessions of the general assembly, provided that the speaker of the
house and the committee on committees may authorize the study committee to
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hold additional meetings during the interim between sessions so that the
committee may accomplish its charge.

(f)_Legidlative council shall provide legal and administrative services to the
study committee. The study committee may utilize the legal, research, and
administrative services of other entities, such as educational institutions and,
when necessary for the performance of its duties, the Vermont state archives
and records administration.

Sec. 12, LEGISLATIVE COUNCIL; LIST OF PUBLIC RECORDS ACT
EXEMPTIONS

The legislative council, under its statutory revision authority set forth in
2 V.SA. §421, shall compile a list of all known Vermont statutory exemptions
to the inspection and copying of public records under the public records act,
1V.SA. chapter 5, subchapter 3. Legislative council shall publish the list of
exemptions compiled under this section as a statutory revision noteto 1 V.SA.
8 317 and shall update the list as necessary.

Sec. 13. STATE AGENCY PUBLIC RECORDS REQUEST SYSTEM

(a) Beginning July 1, 2011, all state agencies that recelve a request to
inspect or copy a public record shall catalogue the reguest in the public
records request system that the secretary of administration established in
response to the requirements of Sec. 3 of No. 132 of the Acts of the 2005 Adj.
Sess. (2006).

(b) The secretary of administration shall revise and update the public
records reguest system so that it includes: the date a public records request is
received; the state agency that received the request; the organization or
individual that made the reguest, including a contact name; the status of the
reguest, including whether the request was fulfilled in whole, fulfilled in part,
or denied: if the request was fulfilled in part or denied, the exemption or other
grounds asserted as the basis for partial fulfillment or denial; the estimated
hours necessary to respond to the request; the date the state agency closed the
request; and the elapsed time between receipt of the request and the date the
agency closed the request.

(c) On or before January 15, 2012, and annually thereafter, the secretary
of administration shall submit to the senate and house committees on
gover nment operations a copy of the records requests catalogued in the public
records request systemin the preceding calendar year.

(d)(1) As a part of the report issued on or before January 15, 2012 to the
senate and house committees on government operations under subsection (C)
of this section, the secretary of administration, after consultation with the
department of information and innovation and the Vermont state archives and

VT LEG 262215.6



BILL ASPASSED BY THE HOUSE AND SENATE H.73
2011 Page 44 of 45

records administration, shall submit a report regarding implementation by
state agencies of an € ectronic documents management system for the creation,
management, archiving, redaction, and confidential designation of records
produced or acquired by state agencies. The report shall include a
recommendation as to whether a documents management system should be
implemented by state agencies.

(2) If the secretary recommends implementation of a document
management system, the recommendation shall:

(A) identify a specific _document management system for
implementation by state agencies. The report shall summarize the operation
or_application of the system, provide a short explanation of the basis for
selection of the system, and describe how the system will improve efficiency of
state agencies in managing public records;

(B) estimate the cost of implementation by state agencies of the
recommended document system;

(C) propose a schedule for implementation of the recommended
document management system by all state agencies.

Sec. 14. PUBLIC RECORDSREQUESTS, MUNICIPALITIES

The secretary of state, after consultation with the Vermont League of Cities
and Towns, annually shall survey municipalities in the state regarding whether
municipalities are receiving an_increased number of requests to inspect
records, whether requests for inspection of public records are being used to
circumvent copying of a record by a municipality, and whether requests to
inspect records pose any administrative burdens on municipalities. For
pur poses of this subsection, “ municipality” shall mean a city, town, village, or
school district of the state. On or before January 15, 2012 and annually
thereafter, the secretary of state shall submit the results of the survey to the
senate and house committees on government operations.

Sec. 15, COURT ADMINISTRATOR REPORT ON PUBLIC RECORDS
CASES

On or before January 15, 2012 and annually thereafter, the Vermont court
administrator’s office shall report to the senate and house committees on
gover nment operations regarding contested cases filed in the civil division of
the superior court involving disputes under the Public Records Act, as set forth
in 1 V.SA. chapter 5, subchapter 4. The report shall include the number of
Public Records Act contested cases filed annually in the civil division of the
superior court, the disposition of such cases, and whether attorney's fees were
awarded in any of the cases. The court administrator shall submit a copy of a
report required under this section to the secretary of state at the same time the
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report is submitted to the senate and house committees on government
operations.
Sec. 16. REPEAL

Sec. 11 of this act (public records legislative study committee) is repealed
on January 15, 2015.

Sec. 17. EFFECTIVE DATE
This act shall take effect on July 1, 2011.
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